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The NPCC vice chair welcomed Chief Constables to the extraordinary CCC call and thanked the leads
for their work and leadership on what was a complex issue to navigate.

The lead summarised the recent Scottish Supreme Court ruling which stated that sex refers to
biological sex only and individuals will be treated in accordance with their birth sex. The DEI Committee
had been reviewing how this ruling will apply to policing — some of the key issues were how the ruling
applies to search, data recording, custody facilities/estate provisions, victim support and provision of
single sex space for toilets and changing facilities. Interim guidance from the EHRC had been shared
on Chiefs Net on the last issue — this was the only guidance available at present. Correspondence had
been received from specific groups —including Sex Matters — and the lead asked forces to link in with
the DEI Committee Coordinator around any correspondence they receive directly, and the DEI
Committee will try to provide one single national response that can be used.

The lead updated on engagement that had been undertaken by the NPCC National Coordination Group
which included engagement with the Home Office, Policing Minister, Equality and Human Rights
Commission and BTP.

The lead updated on the high-level principles that are being taken which were:

o The need forces to take a common approach.

e Policing’s approach will be stronger if it is supported by, Home Office and the Equality and Human
Rights Commission and the policing minister.

o Need to recognise key voices from LGBTQ+ (particularly the Trans community) and those with a
gender critical belief (which is a protected characteristic) and to balance the needs of both groups.

e The need to provide our workforce with guidance and leadership in this area — currently staff were
having to navigate a very complex area and operating on a case-by-case basis which was not
appropriate or sustainable.

The lead summarised the need to get an agreement on the proposed way forward around the issue of
searches —and this was to search on a biological sex basis. The lead provided an overview of the work
that was ongoing to develop the strip search policy in custody and advised that legal advice is currently
being prepared which will underpin the guidance in this area. The lead stressed the need for acommon
approach and welcomed direct contact/engagement from any forces that wished to discuss the
approach in greater detail. The lead highlighted the following areas:

e Basic premise was to search as per the direction of PACE which was according to the same sex and
policing will use the supreme courts definition of biological sex

e The guidance will also include how the search of a trans detainee should be conducted with
biological sex being the primary decision but there can be an element of consensual search.

e Thekey area was the need to obtain true consent of both parties to undertake a search — both the
staff member conducting the search and the person being searched. This can be done under
common law. There is a two staged test to apply this common law which revolves around
obtaining true consent around the manner of which the search is done. Practical guidance on this
will be provided and will be underpinned by the legal advice received.

e Explicitly included in the guidance will be that staff cannot be given a lawful order to search
someone under this consensual regime — BTP have some helpful ‘what if’ guidance that may assist
greater understanding in this area.

It was recognised that views on the supreme court ruling were very polarised particularly on the issue
of searching.
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Chief Constables raised the following issues:

e  Will there be separate guidance for trans officers and staff
o Will there be any clarity regarding how to understand who our trans staff are —
through network engagement etc — recognising that trans communities are
protected under legislation etc
e Must be clear that policing are acting in accordance with the law — whilst the
law may offend some parts of the community — policing can only try and
mitigate against this offence
e  Beclear thatitis the consent of who is performing the search and the person
being searched must consent to whom carries out the search
e  What about searches outside of custody —need to provide guidance in this area
e  Policing are pushing hard for support from Home Office and Policing Minister
on the way forward along with Equality and Human Rights Commission —
consider what forces can do to help with this effort
e NPCC National Coordination Group have been engaged on this alongside
representation and support from the College of Policing
e  College of Policing are reviewing policy and guidance to ensure compliance with the law
e  Consider if there are any other areas we should look to coordinate the approach from —
including mental health partners, prison service etc to ensure consistency of approach

The lead summarised that engagement was ongoing with networks (LGBTQ+ and gender
critical) and she would encourage forces to do the same with their local networks. An
Equality Impact Assessment on the guidance will be undertaken also and shared. The BTP
chief advised of the timescales of the BTP judicial review and advised it would be helpful
to have an NPCC position in advance of that. The lead advised that an outline guidance
document will be shared shortly and behind this would sit the rationale and legal
argument and will include potential operational scenarios. Following discussion, it was
agreed that it would be helpful to have an NPCC position statement and also a letter to
the Home Secretary from the NPCC chair outlining the challenges with the current legal

position and the need to review PACE.

Decision - Summary of decisions from the meeting to be shared with all chiefs confirming everyone’s
agreed position and understanding.

Decision - Chiefs supported the proposal of unity on updated guidance implementation.
Action - LGBTQ+ NPCC portfolio to produce an EIA for the revised guidance.

Decision - Revised Search Guidance including advice and support on consent to officers
and staff, operational scenarios, based on the supreme court ruling will be shared with

relevant comms messages to all forces. A copy of the EIA can be made available on
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request.
Decision - Chiefs agreed one NPCC statement position to be circulated on this, for all to use.
Action - NPCC Chair will write to Home Secretary on current legal position and look for
further agreement on combined approach including with the equalities commission.

Action - NPCC Chair, DEl and LGBTQ+ to write to Home Sec seeking agreement to start
revision of PACE/Annex L.

Action Any correspondence received into forces to be shared with DEICC coordinator for review.
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